
I

STATE OF MARYLAND PT 13-06DR ~""I .J Office of Health Services
1 VI.! ~ Medical Care Programs-~ -

Maryland Department of Health and Mental Hygiene
201 W. Preston Street. Baltimore, Maryland 21201
Robert L. Ehrlich, Jr., Governor -Michael S. Steele, Lt. Governor -S. Anthony McCann, Secretary

MARYLAND MEIDICAL ASSISTANCE PROGRAM
Personal Car4~ Services Transmittal No. 42

October 17, 2005

TO: Personal Care Case Monitoring Agencies
Personal Care ~ Agencies

FROM: Susan J. Tucker, Execu~v~
Office of Health Services -Medical Care Programs

NOTE: Please ensure that appropriate staff members in your organization are
informed of the contents of this transmittal

RE: Adoption of Amendments to COMAR 10.09.20 Personal Care Services

The Maryland Medical Assistance Program has adopted amendments to
Regulations .01 and .03 -.07 under COMAR 10.09.20 effective August 29, 2005. The
adopted amendments with non-substantive changes were published in the Maryland
Register, Vol. 32, Issue 17, August 19, 2005. The proposed amendments were
originally published in the Maryland Register, Vol. 32, Issue 11, May 27, 2005.

Specifically, the adopted changes to COMAR 10.09.20 eliminate the requirement
that a recipient's personal physician authorize personal care services. In the past, a
recipient's personal physician provided orders for personal care services and signed the
required plans of care. The adopted changes, however, allow the RN case monitors to
preauthorize services based on their assessment of the recipient's condition and their
need for assistance with activities of daily living without seeking physician orders and
sign-off of the required plans of care. Please keep in mind that all other regulatory
requirements must still be met when authorizing services.

Regulations referencing Level 4 personal care services were eliminated as well.
The Department developed Level 4 personal care services to address the needs of
recipients with infectious medical conditions that required assistance with activities of
daily living. Despite the trend indicating a growing population with such conditions and
needs, requests for the service never occurred.
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Finally, the adopted changes establish a rate increase for Level 1, Level 2 and a
day of training for personal care services and initiate a new level of service: Level 28
personal care services. Per diem rates are $11, $22 and $30 for Level 1, 2 and 28
services, respectively, and $11 for a day of training. The rate of payment for Level 3
personal care services remains unchanged. The new Level 28 services are
preauthorized when recipients require assistance for three meal periods per day or
constant assistance is necessary to assure safety while family members or their unpaid
care givers maintain full time employment. Please note only a small fraction of
recipients currently receiving personal care services qualify for Level 28 services and
the three meal periods for which care is provided must be consecutive.

Attached are copies of the adopted and proposed amendments as published in
the Maryland Register.

Questions regarding these amendments may be directed to the Personal Care
Services' Staff Specialist at (410) 767- 1444.

Attachments
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990 PROPOSED ACTION ON R~GULATIONS
;
:

Subtitle 09 MEDICAL CARE PROGRAMS i Opportunity for P:ublic Co~ent.
.Comments may be sent to Michele Phinney, Director, Of- .

10.09.20 Personal Care Services fice QIr Regulation and Policy Coordination, Department of :"'..
Authority: HeaJth-General Article, §§2-104(b), 15-103 and 15-105, Health ~d Mental Hygiene, 201 W. Preston Street, Room

Ann tared Cod fMaryland 521, )Baltimore, Maryland 21201, or call (410) 767-6499 or0 eo 1-87
1 4MD-DHMH, extension 6499, or fax to (410) 333-

Notice of Proposed Action 7687 or email to regs@dhmh.state.md.us. Comments will
[05-110-PI be a; epted through June 27, 2005.

I
The Secretary of Health and Mental Hygiene proposes to .01 Definitions.

amend Regulations .01 and .03 -.07 under COMAR A.I (text unchanged)
10.09.20 Personal Care Services. B.! Terms Defined.

(l) -(8-1) (text unchanged)
Statement of Purpose (9) Home.

The purpose of this action is to ~cre~e ~e Person.al Care i (a) (text unchanged)
Program's rate structure and reVIse cnten~ regardmg a.u- (b) "Home" includes "alternative living unit" as
thorization, provision, and payment of serVIces, all conslS- defiped in [COMAR 10.22.03.01B(4)] COMAR 10.22.01
tent with the Fiscal Year 2006 budget. .018(2).

.St d d :(9-1) -(11) (text unchanged).ComparIson ~o Federal an ar s. : (12) "Level 2B personal care" means those services, de-
There IS a correspondmg fede~al ~tandard to this. p:o- scribed in Regulation .04 of this chaptel; that may be preau-

Posed action but the proposed action IS not more restrictIve tho i. d Ii .-
t Ii ho.' 1i1.ze or a reClplen or w m:

or stnngent. I (a) Assistance is needed for three meal periods per

Estimate of Economic Impact daYf or ..
I. Summary of Economic Impact. The Medical Assistance 1 .(b) ~onstant asslstance 1.8 nec~ssary t~ assure ~afe~

Program budget for Fiscal Year 2006 includes approximately wh~le famuy members or other unpald caregIvers malntaln
$2,039,000 to increase rates paid to certain providers of personal full;-time employment.
care services. [(12)] (13) (text Unchanged)

Revenue : [(13) "Level 4 personal care" means those services, de-
(R+/R-) scribed in Regulation .O4E of this chapter, that may be pre-

ll. Types of Expenditure au~horized for a recipient whose medical condition is such
Economic Impact. (E+/E-) Magnitude that constant assistance and supervision are necessary, for

A. On issuing agency: at ~.east 16 and 1,ip to 24 h~urs a day, and for who~ f~y
Medical Assistance Pro- as~Istance or other supportive resources are not realistIcally

gram (E+) $2,039,000 available, and who has been diagnosed as having a terminal
B. On other State agencies: NONE di~ease that is infectious and requires special procedures in
C. On local governments: NONE, int;ection control.

Benefit (+) i (14) "Level 4 personal care provider agency" means an
Cost (-) Magnitude orkanization which, through appropriate agreement with

D 0 regulated industries or th~ Department, has been identified, by the issuance of an
trade :Oups: in?ivid:ual account number, as a Program pro:vider, an~ i.s

Personal care providers (+) $2,039,000 a~thonzed to render Level 4 personal care services to teclpI-
E. On other industries or trade ents through use of specially trained personal care aides.]

groups: NONE [(15)] (14) (text unchanged)
F. Direct and indirect effects on .(15) "Medically necessary" means that the service or

public: NONE b~nefit is:
m. Assumptions. (Identified by Impact Letter and Number ! (a) Directly related to diagnostic, preventive, curative,

from Section II.) ..airzeliorative, palliative, or rehabilitative treatment of an ilI-
A. The Prl?gram will pay mcreas.ed .rates for current Levell and ~ss, injury, disability, or health condition;

Level 2 proVIders. Level. 1 rates will mcrease from $10 per day to ! (b) Consistent with current accepted standards of
$11 per day. For an estimated 95 percent of current Level 2 ser- bod d. 1 t.vices, rates will increase from $20 per day to $22 per day. For an g: me lca prac lce; ...
estimated 5 percent of current Level 2 services, rates will increase i. (c) Th.e ~ost cost e(ficlent serUlce that can be provlded
from $20 per day to $30 per day. Level 3 rates will remain un- ~lthout sacrificl~ eff~ctlveness or acce~s to care; and. .
changed. With a projected 138,573 days at Levell and 791,844 (d) Not prlmaruy for the conuenlence of the reclplent,
days at the current Level 2, the total impact will be approximately tke recipient's family, or the provider:
$2,039,000. Fifty percent of this amount will be State general funds, (16) -(20) (text unchanged)
and 50 percent will be federal funds. : (21) "Personal physician" means a person who is cur-
.D. Perso.nal care providers will receive inc:reased payments total- r,bntly authorized to practice medicine in the state in which
Ing approXImately $2,039,000 as calculated m §A, above. s'ervice is provided and who accepts primary medical re-

Economic Impact on Small Businesses si~nsibility for a ~ecipient. [by establishing a plan of medi-
The proposed action has minimal or no economic impact rjal treatment which may Include a plan of personal care].

on small businesses. i (22) -(31) (text unchanged)
!

Impact on Individuals with Disabilities fThe proposed action has no impact on individuals with .

disabilities.
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, PROF'OSED ACTION ON! REGULATIONS 991
i

.03 Conditions for Participation. (1) Rendered by a personal care aide employed by or
A. -B. (text unchanged) urtder contract with a Level 4 personal care provider
[C. To participate in the Program, the Level 4 personal ag~ncy;

care provider agency shall: ; (2) Rendered to a recipient who has been preauthorized
(1) Comply with the requirements of §B of this regula- fo~ Level 4 personal care services;

tion; ! (3) Performed according to, and in fulfillment of, the
(2) Instruct and supervise the personal care aide in reJripient's plan of personal care and these regulations.]

procedures for inf?c.tion c?ntrol.] ..05 Limitations.
.[D.] C. To partiCIpate m the Program, the case momtor- A. (text unchanged)
mg agency shall: B' A al .

d d(1) (te t ha d) I' person care proVl er may not ren er care to more
(2) B x }unc } hngaleth d art t t th fi 11 .th~ one active case in 1 day unless it is determined by the

e a oca e ep men or mee e 0 oWing i . to th t th . ts . th ..' I.te ..~e mom r a e reqwremen m e recipients p an of

cn na: personal care will not be jeopardized by that arrangement(a) Be a no?p'rofit or governm,:~tal 8;gency[,~ subject to the following conditions: '

(b) Be administered by ~ physiCIan licensed m Mary- (1) -(3) (text unchanged)
land who has a Master of Public Health degree[,l and (4

) The ProVl'der may rende car to tw ..
ts(c) (text unchanged) ,. reo reClpien ,one

(3) (5) (te t h d) or :both of whom reqUire Level 2B or Level 3 personal care-x unc ange ,. .fboth .. h . I .
(6) M . ta ' I.. I d h .. t services, 1 reCIpients s are a Sing e residence.
.mn .m.a c imca reco~ .on eac reClpien case C. -F. (text unchanged)

momtored, which includes as a Dll~um: I
(a) An initial standard assessment of functional ca- .~ Preauthorization.

pability and all subsequent reassessments[,1" ~. (text unchanged)
(b) Medical information from the personal physi- B. Preauthorization is issued when the case monitor sub-

cian, including medical history, chronic illnesses, principal mi~ .to the Department adequate documentation demon-
and significant diagnosis, prognosis, and assessment of the str!~tmg that the level of service to be preauthorized is
participant's physical and mental status specifying the gen- meFiically necessary [and appropriate ("necessary" means
eral type of activities the recipient can and cannot do, pre- diiectly related to diagnostic, preventive, curative, pallia-
scribed medications, special diets, and allergies[,1" tiv~, rehabilitative, or maintenance treatment; "appropri-

(c) Written progress notes for both recipient and per- a~" means an effective service that can be provided taking
sonal care aide[.1" inti> consideration the particular circumstances of a recipi-

(d) General information including the recipient's en~ and ~he relative cost of any alternative services which
name, address, telephone number, age and sex, the respon- coqid be used for the same purpose)].
sible person to contact in case of emergency, the name and ~. -D. (text unchanged)
telephone number of the personal physician, and the name, .O~I Payment Procedures.
a~dress, and telephone n~ber of the personal care pro- ft,.. (text unchanged)
Vlder or personal care proVider agency[,1" ~ .Payment to personal care providers shall..(e) C~pies of othe: written c?~esp'°ndence or in.for- (1) -(2) (text unchanged) .

mati?~ obtained concerning the recipient s health, medical ! (3) Be made according to the following fee schedule for
condition, or treatment[,l pe$onal care services:

(f) The current and the past plans for personal care,: ...
signed by the personal physici~ and the case monitor[,1" Descnption MaxImum Fee

(g) Referrals to other services[.1" Day of Personal Care -Levell $[10] 11
(h) (text unchanged) Dat of Personal Care -Level 2 [20] 22

(7) -(10) (text unchanged) Da-r of Personal Care -Level2B 30
[E.] D. To participate in the Program, the recipient shall: Da:r of Per~°.nal Care -Level 3 50

(1) -(2) (text unchanged) Da:'( ofTraJDlng [10] 11
[(3) Have orders for personal care services from the re- 1(4) -(6) (text unchanged)

cipient's persQnal physician based on a physician visit q. Payments to personal care provider agencies shall be:
within 6 months of the date of assessment;] i (1) -(2) (text U?changed) .

[(4)] (3) -[(6)] (5) (text unchanged) i (3) Made according to the folloWing fee schedule:

.04 Covered Services. Description Maximum Fee
A. -D-l. (text unchanged) Da~ of Personal Care (Agency) -Levell $[10] 11
[E. The Program covers Level 4 personal care services in Da~ of Personal Care (Agency) -Level 2 [20] 22

the recipient's home. This care includes any of the following Da.'( of Personal Care (Agency) -Level 2B 30
services rendered by personal care' aides employed by or un- Da:\:, of Personal Care (Agency) -Level 3 50
der contract with a Level 4 personal care provider agency: (4) -(5) (text unchanged). .

(1) The services described in §§B and C of this regula- ~. Payments to Level 4 proVider agenCies shall be:
tion; I (1) Based upon preauth?rization by the Department

(2) Delivery of pharmacy prescriptions to the recipient; for f..evel ~ p.ersonal care se~ces;
(3) Reporting to the case monitor weekly on the recipi- ..i (2) .LlDli~ to ~~ maxImum number of days each re-

ent's condition; CIplfnt l~ certified eligible for Level 4 personal care services,
(4) Performing necessary infection control procedures. andj.subject to the n~ber of days each recipient actually

F. The Program will pay for Level 4 personal care ser- rec~ives Level 4 serVIces;

vices at a fee determined under Regulation .07D(2) of this
,/ chapter for each approved 8-hour shift when the covered

services are:
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992 PROPOSED ACTION ON ~EGULATIONS

(3) Made according to the following fee schedule: ,Opportunity for Public Comment
D .ti M. F The State Board of Education will hold a hearing concern-escnp on hift 1 aXImum $;~ in i the proposed action on June 28 -29, 2005, at 2 p.m. in ,A

.Day of {..evel 4 Personal Care -S .th 7th Floor Board Room, Maryland State Education' )
Day of Level 4 Personal Care -S~ft 2 30 Bd"

g 200 West Baltimore Street Baltim 're Ma ry landD fLe 14P onalCare Shift 3 30 I ' "ay 0 ve ers .-2120 .Persons wishing to testify must call igh Rutter at
.(4) Ma?e only to qualified Level 4 personal ~e pro- (4iO) 67-0408 by 4:30 p.m. on Friday, Ju 24, 2005, to

Vlder agenCIes. Paym~nt may not be made to a reCIpIent or .L to te ti~.S..
11b fi t fi t."'d al ] SI~"U S '.y. IgnUPWI eon a rs- me, rs-serve

to a nonqualified mdiVl u or agency. b~is. mments may be sent to Virginia ieslicki, Chief,
[E.] D. (text unchanged) Ndnpubl c School Approval Branch, Divisio of Certification

S. ANTHONY McCANN an~ Accr .tation, Maryland State Dep ent of Educa-
Secretary of Health and Mental Hygiene tidn, 200 West Baltimore Street, Bal more. Maryland

21/201-259 or fa~ to (410) 333-8 63, or email to
l~tter@ms e.state.md.us, or call (41 ) 767-0408. These
co~ments m st be received not later han June 29, 2005.

Title 13A Open Meetin
\ STATE BOARD OF~ ction on th regulations propose below will be consid-

er d by the Sta Board of Educatio during a public meet-

EDUCATION in to be held on uly 19 -20,200 ,in the 7th Floor Board
Rt}om of the Sta Education Buil ng, 200 West Baltimore

.St' eet, Baltimore, aryland, noti e of which is given pursu-
S btltle 09 NON PUBLIC SCHools a* to State Gov nment Arti e, §10-506(c), Annotated

13A.O9.1 Educational Programs inAonpublic C¥~ of Maryland.

Schools nd Child Care and Treat ent Facili- .01 Purpose and S ~e.
ties ~ Thi$ chapter is tablish to set standards for issuing

an approval documer,t y the tate Board of Education to an
icle, §§2-205, 2-206, 2.304, 7 01, 7-403, 7-405, and erJtity, excluding the eder l government or any State,

8-406; co~nty, or municipal en, or division of these, which is
Article, Title 5, Subtitl 5 and 7; re1ponsible for governin nd operating a school that pro-

AD otated Code of Mary d viHes a 1Ype I, 1Ype II, 1Ype /II educational program, or
ally combination of these as defined in this chaptel; in a fa-
ci~ity licensed by a unit r tate government to provide treat-
~nt or care, or both.

lB. This chapter als app ies to educational programs that
pfrovide special educa ion t children placed in a nonpublic
sc:hool in accordance with ucation Article, §8-406, Anno-
tared Code of Maryl nd.

.0j2 Definitions-
Statement Purpose .,IA: In this chap I; the folio ing terms have the meanings

The purpose of this actio to bring educational pro- tnld, tCated. gramming standards in the e stitutions into alignment B. Ter..ms Defi~.. .

with revisions in educatio I p ogramming standards for I (1) :A~ult astC educatton me.ans an educattonal pro-
public schools made in res onse the requirements of the g~m prov,ded y a teacher to q lified students who do not
No Child Left Behind Act f 2002 d revisions in the Indi- ~et the pre-G D program entry riteria and for whom it is
viduals with Disabilities ducatio Act. a*ticipated t t entry into a GE TESTS preparation pro-

giiam will b the appropriate mans for earning a high
s~hool diplo a.

! (2)« -MSA" means assessme ts designed to measure
tlie pel-{or ance of students with the most significant cogni-
tibe disabi ities who are unable to pa ticipate in the general

..e4ucation assessments used by the lac l school systems, even
Estlm te of Economic w~th acco madations, as determined the IEP team of the

The proposed a .n has no economic s~dent.
..i (3) Annual report" means the rep rt a legal authority

Economl .Impact o.n.Small B slnesse~ .off a sc 1 is required to file each year ith the Department
The propo~ed a Ion has minImal or no economIC Impact by whi h the chief officer of the legal au hority certifies the

on small business s. s~atus f the compliance of the school wit the requirements
I t Indi .d al " th D. il.t .olthis hap tel:mpac VI U S WI Isa I les I 4« " .

The proposed ction has an impact on in ividuals with I ( Approval ~ocument means a.L tter of Tentattue
disabilities as fol ws: Approval or a Certtficat~ of Appro,:,al tSS ed by the State

The new chapt r ensures that State and fe ral require- ~oard to a. legal authortt->: responstble for the gove~nance
ments for educati students with disabilities e in place aid °te~,~ton of ~n efucattonal prog:am. ".
for non public schools providing special educatio .' ~) .areer eve op~ent ed'.tcattonaf 1:' gram means

a~ organLzed program of tnstructton consLsttn of a sequence
~

I
!
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Final Action On Regulations

Symbol Key -
tf:!'-..Roman type indicates text already existing at the time of the proposed action. ~ -.

.Italic type indicates new text added at the time of proposed action. .

.Single underline, italic indicates new text added at the time of final action.

.Siny-le unde,rline, roman indicates existing text added at the time of final action.
.[[Double brackets]] indicate text deleted at the time offinal action.

Title 08 ent's personal physician. The proposed regulations contem-
plated the elimination-of this requirement by amending -the

D EPARTM ENT 0 definition of "Personal Pnysician"in Regulation :01 to elimi-
nate the reference to the physician's establishment of a plan

N JURAL RESO CES ofca:e.. T,hese chanr;~s.elimina~in~ other references to the

physIcIan s responsIbilIty for sIgnmg the plan of care are

Subti e 02 consistent with the Program's intent in amending the regu-
lations and impose no new burdens on or diminution of the

08.02.05 Fish rights of affected parties.

.01 Definitions.
A. (text unchanged)
B. Terms Defined.

(1) -(21) (proposed text unchanged)
(22) "Plan of personal care" means a written plan,

which:
-~ (proposed text unchanged)

[[(b) Is a roved: si ed and dated b the
h sician'

[[(c)]] (b) -[~]] (c) (proposed text unchanged)
05. ~ -= (3U (proposed ""t.;xt unchanged)

C. RONALD FRANKS .03 Conditions for Participation.
of Natural Resources A. -B. (proposed text unchanged)

C. To participate in the Program, the case monitoring
agency shall:

(1) -(5) (proposed text unchanged)
Till e 1 0 ~6) Maint~in.a clinical reco~d.on each recipient case

monItored, whIch mcludes as a mInImum:
DEPARTMENT OF (a)-(e) (proposed text unchanged)

(f) The current and the past plans for personal care,
HEALTH AND MENTAL HYGIENE signed by [[the personal physician and]] the case monitor;

(g) -(h) (proposed text unchanged)
Subtitle 09 MEDICAL CARE PROGRAMS (7) -(10) (proposed text unchanged)

D. (proposed text unchanged)
10.09.20 Personal Care Services S. ANTHONY McCANN

Authority: Health-General Article, §§2-104(b), 15-103, and 15-105, Secretary of Health and Mental Hygiene

Annotated Code of Maryland

Notice of Final Action Subtitle 10 LABORATORIES
(05-110-F]

On July 29, 2005, the Secretary of Health and Mental Hy-
giene adopted amendments to Regulations .01 and .03-
.07 under COMAR 10.09.20 Personal Care Services.
This action, which was proposed for adoption in 32:11
Md. R. 990 -992 (May 27, 2005), has been adopted with
the nonsubstantive changes shown below.

Effective Date: August 29, 2005.

Attorney General's Certification
In accordance with State Government Article, §10-113,

Annotated Code of Maryland, the Attorney General certifies
that the follo\ving changes do not differ substantively from
the proposed text. The nature of the changes and the basis
for this conclusion are as follows:

Regulations .01 and .03: Amended to eliminate reference
to the requirement that a plan of care be signed by a recipi-
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